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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF TEXAS Lo 3P :
LAREDO DIVISION o
R T

GONZALO BARRIENTOS,
RODNEY ELLIS, MARIO GALLEGOS, JR.,
JUAN “CHUY” HINOJOSA, EDDIE LUCIO, JR.,
FRANK L. MADLA, ELIOT SHAPLEIGH,
LETICIA VAN DE PUTTE, ROYCE WEST,
JOHN WHITMIRE, and JUDITH ZAFFIRINI,

Plaintiffs,
V.

STATE OF TEXAS;

RICK PERRY, In His Official Capacity

As Governor Of The State of Texas;

DAVID DEWHURST, In His Official Capacity
As Lieutenant Governor and Presiding Officer
Of the Texas Senate,

CIVIL ACTION NO. L-03-113

Defendants.
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PLAINTIFFS’ SUBMISSION TO THE COURT

Plaintiffs respectfully submit for the Court's information a copy of a letter sent by
the State of Texas to the United States Department of Justice (“DQJ”) on August 15,
2003. The letter urges the Department of Justice to grant expedited preclearance of the
voting changes occasioned by the State's decision to abandon the 2/3 Rule for
congressional redistricting litigation in the event that DOJ disagrees with the State's
contentions that the abandonment of the 2/3 Rule is not subject to Section 5's
preclearance requirements.

The State did not inform the Court about this submission wher it filed its motion

to dismiss plaintiffs' complaint on the same day it made this submission to DOJ. We

\ o~

attach the letter (without attachments) here, for the Court's information and reference.
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Of counsel;

ZAFFIRINI AND CASTILLO

By:

e [l—

Carlos M.|Zaffirini, Sr.
SBN: 22241000
FBN: 5620

Guadalupe Castillo
SBN: 03985500
FBN: 5662

1407 Washington St.
Laredo, Texas 78040
Ph: 956-724-8355
Fax: 956-727-4448

Respectfully submitted,

MaXx RENEA HICKS

Attorney at Law

Southern District 1.D. # 9490
State Bar No. 095801400

800 Norwood Tower

114 West 7™ Street

Austin, Texas 78701

(512) 480-8231

(512) 476-4557 Fax

DAVID RICHARDS
Attorney at Law

SBN: 16846000

1004 West Avenue
Austin, Texas 787(011-2019
512-479-5017

J. GERALD HEBERT
5019 Waple Lane
Alexandria, VA 22304
(703) 567-5873 (office)
(703) 567-5876 (fax)

Attorneys for the Plaintiffs



ASSISTANT SECRETARY OF STATE
Mz. Joseph D. Rich
U.S. Department of Justice
Civil Rights Division
950 Pennsylvania Avenve, N.W,
Voting Section, 1800G

Washington, D.C. 20530
Re:  Applicability of Section 5 of Voting Rights Act
Dear Mr. Rich: ' ‘

~ The State of Texas seeks clarification pursuant 10 28 C.F.R. §51.35 as to whether &
discretionary decision by the Texas Lieutenant Governor nat to (1) attempr to place 2 so-called
“blocker bill” ahead of other legislation or (2) otherwise require & two-thirds supermajority vote W
take up congressional redistricting legislation on the floor of the Senste during this Second or any
subsequent Called Session is a change “with respect to voting” that requires preclesrance under
Section § of the Voting Rights Act of 1965, ss amended. As discussed hartin, the State of Texas
does not believe that any such parlismentary and operational decision-—-one that concems the
internal, day-to-day workings of the Texas Senate—is subject to Section § preclesyance.’ In short,
there is no “two-thirds rule,” the Senate practice has not changed, and, in arjy event, the procedur:s
are not “with respect to voting.” However, should the United States Deparanent of Justice disagree,
then please accept this letter as the Sate’s written raquest for expedited adininistrative preclearance,
pursuant to 28 C.F.R. §51.34.

Facts

Texas Govemnor Rick Peryy convened a Secoad Called Session of the Texas Legislature
commencing on July 28, 2003, for the purpose of considering legislation relating to: (1)
congressional rediswicting; (2) certain twansportation-related issués; () state finance issues,
including adjustments to schoo] district fiscal matters; (4) certain election-related issues; and (3)

! Of course, the State of Texas does not disputs that in the event s rediguicting plan is passed by the
Legisiature, the actusl redistricting plan itself would be subjeet to preclesranc:: snd would be submined,
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reorganization and reform measuzes applicable to state govemment.  This Second Called Session
ends by law on August 26, 2003.

During this Second Called Session, Licutenant Governor David Dewhurst—the Presiden
and presiding officer of the Texas Senate~has declared that he will not attempt t¢ place a “blocker
bill” shead of ather legixlation. Under ordinary Texas Senate rules, Senators consider bills on the
Senats floos in the ozdes they emerge from commirtee. See TeX. S. RULE 5.12 (Texas Senate Rules,
2t Attachment A). Thatis the Senste’s regular order of business. To debats 2 bill “out of its regular
calendar order,” the rules require that two-thirds of the Senators present must agre: to suspend Rule
§.12 in order to consider the bill. See TEX. S. RULE 5.13, In the past, an inconsequential bill has
often—though not always—been filed by & Senator early in the legislative sessioi. The Licutenant
Govemnor may then quickly refer it 1o a commirtee, so that it can be voted out by that committee and
placed atop the Senate’s intent calendar, which determines its order of busiriess on the floor.
Because the Senate Rules determine the order of business, and provide that bills will be placed on
the order of business in the order in which they are voted out of committee, having such a bill at the
top of the imem calendar forces lawmakers either (1) 0 vote out or otherwise dispdss of the
purported *“blocker bill" or (2) to obtain support from two-thirds of the Chawriber to suspend the
regular order of business and take up snother bill first. ‘This bill is often refen:2d to as a “blocker
bi)l” becuse it blocks any other legislation from being debated unless two-thirds of the Senators

present support dolng so.

This tradition has not always been followed in the Texas Senate and, in face, there have been
numerous occasions when various Lieutenant Governors have declined to use & “blocker bill" during
a8 Called Session. It should be noted that the “blocker bill” is not grounded in, inuch less mandated
by, sny conatitutional or statutery provisions or rules enacied by the Texas Sexiate, nor is it used by
the Texas House. 1t is pirely & legislative calendar-management 100! utilized t:rough the discretion
of the Lieutenant Govemnor, committee members, and other Senators to nontrol the flow of
legislation to the Scnate floor and to manage the day-to-day affairs of the Senat:. No one party alone
may conmol the use of a blocker bill: its use depends on (1) 3 Senator's inruducing a bill intended
10 be used as a blocker; (2) the Lieutenant Govemnor’s quick referral of the bill 1o committee; (3) the
commities’s quick reperting of the bill; and (4) the Liewenaat Governor’s and Senate’s ongoing
decision not to take up the “blocker bill” for a vote.

Blockes bills have been used inconsistently by the Texas Senste. Legisiation has been
passed many thmes without the use of either a blocker bill or a two-thirds supermajority vote both
before and after November 1, 1972. See Affidavit of Patsy Spaw, Seuretary of the Senate
(Attachment B). .

On August 11, 2003, 11 of the State’s 31 Senators (“the Laredo pluintiffs”) filed a Sectlon
5 caforcement claim in federal district court in Laredn, Texas on the erronecus assumption that the
Texss Lieutenant Govemnor's decision not 1o utilize a “blocker bill” or otherwise require a two-thirds.
supermajority vote befure taking up congressional redistricting legislation on the floor of tha Senate
during this Second Calied Session violates Section § of the Voting Rights Act of 1965, 42 U.S.C.
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§ 1973c, er 2¢g3 The State of Texas believes that this decision is not subject o preclearance under

Section §.
Argumeat
Senste Procedures Are No Di n Those in e on November |, 1972

Section § of the Voting Rights Act requires preclearance of any “voting qualification, or
prerequisite to voting, or standard, practice or procedure with respect 1o voting,” that is “different
from that in force or effect on November 1, 1972 42 U.S.C. § 1973c. Priclearance is not
necessary in this case, because Senate rules and procedures affecting the use of so-called “blocker
bills” have not changed sincs 1972.

Under Senate Rule 5.12, bills are considered on second reading “in the order in which the
compmittes reposts on them.”® Under Rule 5.13, bills may be mken out of order when “the reguler
order is suspended by » vots of two-thirds of the members present.” A bill muy be described as a
“blocker bill” when it (1) is the first bill vored out of comumitiee and therefore first on the regulas
order of business, and (2) is informally understood by the Senste and the Licutenant Govemor as a
bill on which no action is to be taken. In thst case, the Senate must suspend the regular order of
business in order to bring subssquent bills to the floor.

The Senate used “dlocker bills” on occasion before 1972, but has pever reguired that a
“blocker bill” be used. Ses Affidavit of Patsy Spaw, Secretary of the Senste (Anachment B). For
exaraple, prior 10 1972, “blocker bills” were not used in the First Called Session of the 59
Legisiature, the Second Called Session of the 57th Legislature, and the Second Clalled Session of the
55th Legislature. Jd. In those Sessions, the Senste did not recognize 2 “blocker bill” and therefore
did not suspend the regular order of businsss by a two-thirds vote. Bills were cansidered
consecutively in the order in which they were voted out of corunitiee. Jd Even when a “blocker
bill” may have been used, a failure to get a two-thirds majority to suspend the regular order hiss not
precluded the Senate frrm disposing of “blocker bills” so that the desired bill zould be taken up on
a simple majority vote. As noted in the affidavir, in 1968, under Lisutenant Governor Preston Smith,
“an atternpt was made 0 suspend the regular order of business w bring up H.B. 2, 2 tax bill, on
second reading.” When the motion to suspend failed 14 to 16, the bill was still brought up on 2
subsequent dey “without & two-thirds suspension vote.” Jd  Similarly, bills that might otherwise
have served as “blocker bills” were disposed of in 1961 w allow passage of [egislation relating to
the Texas Liquor Control Act to be taken up without a two-thirds vote.

The same intermittent use of “blocker bills™ existed after 1972. Zd No blocker bills were
used in the Third Called Session of the 72nd Legislature, the First Called Session of the 65th
Legisiature, or the First Called Session of the 63rd Legislature, and no two-thirds vote to suspend

? Civil Action No. L:03CV113; Barrienios v. Stase of Texas; (s the United States District Court for the
Southem District of Texas, Larsdo Division (Attachment C).




the order of business was taken. Jd Consequantly, it appears that the use of “blacker bills™ was
allowed, but not required, under Senate Rules prior to 1972 and is allowed, bul not required, under
the Senate Rules at this time.

The Decision wo Utjlize » So-Called “Blocker Bill” Concemns nt eriting Procedures

The Supreme Court of the United States has stared that Section 5 “is unambiguous with
zespect 10 the question whether it covers changes other than changes in rules goveming voting. It
doesnot”’ See Presiey v. Etowah County Comm'n, 502 U 8. 491, 509 (1992). In Presiey, the Count
held that changes that concem only the routine, internal operations of an elected body and the
diswibution of power among officials are not subject to Section 5 because such changes have no
direct relation to, or impact on, voting. See id. at 506. In light of thiy on-point ruling, it is beyond
serious disputs that the decision not 10 utilize & “blocker bill” is not a covered chage that falls under
Section 5, and therefore does not require preciearance.

The abvious Impact of the Licutenant Govemor’s discretionary decision net to-attempt to
place a “blocker bill” ahead of other legislation in the Texas Senate is that a bill may be passed,
pursuant to the Senate Rules, by 2 simple majority of 16 Senstors instead of a two.thirds
supermajority of2] Senators, '

The Laredo plaintiffs’ ayguments are fundamentally flawed because, inter alia, they ignore
the requirement that changes be “with respect to voting.” As Presley expirined, Section 5 is
triggered by changes in standards, practices or procedures that actually pass, 7 s, that are formally
adopted by a Legislature or other governmental body. That is becauss the Voting Rights Act
protects vozers, and the ability of voters 1o actually vote. And only those changes that pass ave able
to affect the ability of voters (a5 opposed to legislators) to vate. Until something passes, Section §
is not wiggered because the rights of voters are not affected. There are & myriad of legislative
decisions— which Senators we named commitee chairs, to which cornmittees bills are referred,
which Senators are recognized on the floor, which parlismentary procedures are employed to
advance or hinder a bill’s passage-—that are ¢arried cut daily in every legislature, but they do not
wigger Section § becanse, under Presiey, they affect merely the intemal governance of the elected
body, not the rights of individual voters.

Other federal court decisions make it clear that an intema) distribution of power among an
elected body's officials is not covered by Scetion S. See Holley v. Cityof Roanoks, 149 F. Supp.2d -
1310, 1313 (M.D. Als. 2001) (change in city council’s decision-making process for appointing
school board members did not require preclearance); Bonilla v. City Council of City of Chicago, 809
F. Supp. 590, $97 (N.D. 11l 1992) (city's requirement that at least ten aldernian support & proposec:
redistricting otdinance before it can be submitted for voter approval is not » standard, practice o
procedure under §2 of the Voting Rights Act). Indeed, in yeaching its decision, the Bonilla court
stated the following:




Since legislarures operate under majority rule principles, requiring a ratjority of
legisiators to approve s particular redistricting plan is clearly permissible under the
Voting Rights Act. Indeed, the Bonilla Plaintiffs do not even suggest that they could
challenge a statutory procedure which allowed & majority of the City Council to
approve 2 redistricting ordinance.

See id 21 596.

Similarly, in DeJulio v. Georgia, 127 F. Supp. 2d 1274 (N.D, Ga. 2001), aff'din part, rev'd
in part on other grounds, 276 F.3d 1244 (2001), the court held that Section § did not apply to
changes in {nternal rules and procedures by which the Georgia State Legisiature enacted local
logislation. See id. at 1300-02. In 50 doing, the court opined that:

Based on the precedent of Presley, this Court must conclude that preclearance was
not required in this case. Itis true that changes in the various legislative delegations’
rules might affect the distribution of power among officials and certifn officials
might have more or less authority after the change. It is also true that the value of a
eitizen’s vote may be diminished when his elected representative has less authority.
Nevertheless, the Supreme Court has clearly, unmistakably and explicitly held that
such changes in internal rules and procedures do not rsise a Voting Rights Act
precleatance issue.

See id st 1301-02 (emphasis added).

Moreover, the court recognized that principles of federslism dictate this
logical result:

Furthermore, the Voting Rights Act has never been interpreted us giving the
Departrment of Justice broad supervisory autliority oves the internal operation of state
legislatures. “1f federalism is o operate as & practical system of governance and not
a mere poetic ideal, the States must be allowed both predmtbﬂuy and efficiency in
structuring their governments.”

See id at 1302 (quoting Prasley, 502 U.S. st $10).

The unrestrained construction of Section S urged in the Laredo Jawsuit would radically
overhaul the operating procedures of an elected governmental body, in esseiice mandating that the
President of the Texas Senate (the Lieutenant Governor of Texas) cede to federal authorities near-
complete control over the daily, internal workings of the Senate, no maties what the governing
Senate Rules say. Such an overbroad reading would allow federal law tc seriously encroach on the
internal governing procedurss of a sovereign State and dictate how the Senate calendar and daily
flow of legislation through the Chamber is conducted. It is hasd to imagine processes more
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fundamental to the sovereignty of States than the ongoing legislative decisions of which bills to
introduce, and when, snd which bills to pass, and whea.

Indeed, o state the reiief sought by the Laredo plaintiffs is to realize its overbreadth. Ifa
court were to rule in their favor, the court would presumably issue an injunction that the Texas
Sezate may not consider redistricting legislation unless: (1) a Senator first introduces separate
legislation, & “blocker bill,” (2) the Lisutenant Govemor immedistely refers it t committes, (3) the
comruittee passes the bill before any other legislation is psssed, and (4) the Senate refrains from
passing the “blocker bill” ance it comes to the floor. The process would be nothing short of a federal
court's writing and Limpoting procndunl rules for a state legislature governing the introduction and
passage of legisiation and requiring a two-thirds vote before redistricting legislation can ever be
voted on. A federsl injunctive order that intruded into the sovereignty of 2 Stits 10 that level, and
that in effect commandeered the machinery of state government in such & manner, would raise very
serious constitutional problems that could theeaten the Voting Rights Actitself. See Prinez v. United
States, 521 U.S. 898, 912 (1997) (“We have held . . . that state legislatures ape 1107 subject to federal
direction.” (cmphasis in the original)); New York v. Unitad Stares, 505 U.S. 144, 179 (1992) ("No

. . constitutional provision suthorizes Congress w command sute legisiatues to legisiate."): see
al.ro Reno v. Bossier Perish Sch. Bd., 520118, 471, 480 (1997) (noting the “serious federalism costs
already implicated by §5™).

The informal agreement 16 place a “blocker bill™ atop the Senate calendar is simply that—en
informal agreamenv—sometimes uscd, sometimes not. But eny determination that this internal
operational arrangement somehow implicates Section. § would depart drastically from governing
presedent and slide down a slippery slope that would empower federal officials with slmost limitless
suthority to micromansge a range of what ate quintessentially state legislative judgments.

The United States Supreme Court has considered similar arguments before—though none:
quite 50 remacksble 2 thoss suggested in the Laredo lawsuit~—and roundly rejected them. Whether
the presiding officer of the Texas Senate chooses to use & “blocker bill” as nn internal parliamentary
tool to manage the Senate calendar is plainly not a change “with respect 1o voting” covered by
Section §. A wealth of on-poim precedant damonstrates that this parliamuntary decision—which
concems “the intemal operations of an elected body,” Presley, 502 U.S. at 503, not Texas election
law writ lavge (02 small)—in uo way triggers scrutiny under the Act.

Covered changes must bear a direct velation to voting itself, and-Section 5's coverage simply
does not reack u stste senate’s “internal operating procedwres.” Jd. at 504. Section S is
unambiguous, and the Supreme Court has rejected cleims that urge an unconstrained interpretaticn.
The governing law is clear: changes “with respect to voting” are covered 2ad require preclearance;
changes “with respect 10 governance” are not.  Finding otherwise would represemt federal control
aver the most core, intamal state legislative matters. Since the requirtmnents of Section S are
inapplicable in this case, the State of Texas requests that the United Statvs Department of Justice
confirm in writing that no preclearance is required in this master.




Alernarive Request for Administrative Preclearance

In the unlikely event that the Department believes that the aforementiones decision by the
Texas Lieutenant Governor is in fact covered by Section S, then the State of Texas contends that
preclesrance should be granted because the decision (1) does not have a racially discrirminatory
purpose, (2) will not make minority voters worse off than they were prior to the decision (Le., the
decision is oot retrogressive), and (3) does not deny or abridge the right to vote ni1 account of race,
color, or membership in a language minority group.

As mentioned previously, the current Seconad Called Session expires on August 26, 2003.
Because time is of the essence, this request is appropriate for expedited treatment, pursuant to 28
C.FR. §51.34. We have attached the absent Senators’ complaint (Attachment C). We are not able
to artach any documentation to support their claim of a change 10 2 “2/5 Rule”; as noted above, there
is no “2/3 Rule,” but only an informal agreement about whether and which legisiation to intraduce
and when 10 pass or not pass that |egislation, sometimes observed and sometimes not. The absence
of any text of a rule or rule change underlines why this issue is not subject to preclearance.

Should you have any questions regarding this macer, please contact Don Willett, Deputy
Aunomey General for Legal Counsel at the Office of the Texas Attomey General, at (512) 463-2191.

Very truly yours,

Geoffrey S. Connor ! L

! Submission of this letter is in no way a waiver of the rights of the State of Texas-~and the State
expressly preserves its righty—to coatest judicially whether the intemal procedures of the Texas Senate
are subject to Section 5 preclearance.
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